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Reasons for Decision

These Reasons for Decision are being provided at the initiative of the Mental Health Review Board (the Board).

The way in which the Board conducted its hearing on this occasion was generally consistent with its usual process that is further outlined in the Appendix to these Reasons for Decision.  In addition, the Appendix contains comments upon the criteria for involuntary status and the standard of proof applicable to the Board when it conducts a review.

Evidence and Findings

The Board met at the premises of the service provider to the patient to review the patient’s involuntary status, pursuant to the Mental Health Act 1996 (“the Act”).

By application, the patient sought a review of her involuntary status made by order dated 28 March 2002.  This review was sought in accordance with section 142(1) of the Act.

The patient was represented at the review by Ms X from the Mental Health Law Centre.  Also present at the review was Ms Y, mental health nurse, who represented the treating team.

The patient has had one earlier admission to hospital as an involuntary patient, between 16 June 2000 and 14 July 2000.

Information from the treating team

The Board was provided with a report written by Dr Z, consultant psychiatrist.  This report had been made available to the patient and Ms X prior to the review. 

In summary the report indicates as follows:

· The patient is a 34 year old lady with a 4 year old son.  The son is currently living with the patient’s sister;

· The patient was transferred from Health Service A to Health Service B in 1998 for continuing follow up for bipolar affective disorder;

· The patient’s history dates back to 1990 when she had an admission to hospital C.  There has also been a consistent history of substance abuse;

· The patient was brought in by the Police on this occasion after the house in which she had been living had been burnt down.  Her only complaint at the time was ‘I’m hearing voices’.  The report writer had reviewed her and noted a long history of non-compliance with oral medications and repeated relapses of the bipolar affective disorder.  The patient was unable to give a coherent history but mentioned the house had burnt down;

· The patient’s mental state examination revealed that she was highly agitated and very loud, extremely disinhibited lady in both her language and manner.  The patient was highly excitable, irritable and angry and had delusions that were not understandable.  The patient was visibly angry and kicking walls, a football and a gate.  The patient was observed to be seeing and hearing things and attending to them and was threatening violence to others including staff.  The patient kicked and spat at staff.  She did not have any awareness of a relapse of her illness.

· The diagnosis was relapse of bipolar affective disorder, mania.  Treatment was injection and side room management.  Current treatment is sodium valproate 1gm twice a day.  The patient is also on the antipsychotic olanzapine 20mg a day.   

· Currently, the patient’s mental state has improved and she is involved in discharge planning.   

· The patient’s social situation is that she will be living alone in a new Homeswest unit.

· In view of the long history of relapses based on non-compliance and the risk of ruining her relationship with her son and her own reputation, it is intended to put her on a CTO to assist in her treatment initially as an outpatient.

Oral information from the treating team

Ms Y stated that:

· The patient had had a number of diagnoses over time and that her current diagnosis was bipolar affective disorder.

· She was not aware of the evidence of non-compliance.

· The patient had told them of her substance abuse.

· The patient had dramatically improved since her admission to hospital.   She had not threatened staff or patients since around the time of her admission.

· The patient has complied with her treatment whilst she has been in hospital, though she was reluctant to take the increased dose of valproate (from 700 mg to 1 gm a day).  Dr Z had explained to her that the increase was temporary.

· When the patient was unwell, she had been rough towards her son.  However, the patient had seen her son since admission and the visits had gone well.

· When the patient applied for a review, she was unwell, but she had improved since then.

· The patient had seen her mother twice a week.

· The proposed treatment plan, including a Community Treatment Order, was considered because of the patient’s history.

· She considered the patient could be managed as a voluntary patient.

Oral Information from the patient

· She was only seeing her son for an hour a week.   

· There had been a lot of talk about non-compliance but she had been compliant with medication.  

· If her involuntary order was discharged, she would stay in the hospital pending appropriate arrangements for accommodation.

· Her son was a ward of State, which would be reviewed in six months’ time.  Her son had been in the care of the patient’s sister mainly since he was born.   The wardship application arose out of domestic violence between her and her de facto partner.  

· Prior to this admission to hospital, she had been compliant with her medication.  She was on epilim (sodium valproate).

· She had been shocked and angry when her house burnt down, which had occurred as a result of an electrical fault.

· Although she did not get on well with her sister, she accepted her son being with her sister for the moment.

· She accepted that she had a mental illness.  When there were stressors in her life, she needed medication.

· She did not smoke marijuana.  She had used speed in the past.   She last used illicit drugs about a year ago.

· She had hepatitis C.

· She felt much better than when she was admitted to hospital, though she had some side effects to the medication, including shakiness.

Submissions presented on behalf of the patient
Ms X submitted that:

· The patient had insight into her illness. 

· It was accepted that the patient was quite irritable and angry when she came in and was quite violent towards other staff and patients.  

· The evidence from the nurse was that the patient had really improved since admission and there were no signs at all of violence towards others or risk to herself.    

· Appropriate arrangements had been made for access to her son. 

· The patient has insight into the need for her to take medication and she was willing to be compliant with medication and therefore did not need to be an involuntary patient.

· There was no clear evidence of non-compliance with medication except for one admitted omission. 

Having set out some of the more important features of the information presented to the Board, it is now necessary to draw conclusions from that information, in the light of the relevant criteria for involuntary status under the Act.

Section 4

The threshold test for a person to be an involuntary patient under the Act is that the person must have a mental illness as defined in the Act.

Section 4(1) provides as follows:

  “For the purposes of this Act, a person has a mental illness if the person suffers from a disturbance of thought, mood, volition, perception, orientation or memory that impairs judgment or behaviour to a significant extent.”

Based upon the information available to it, the Board concluded that the patient does suffer a mental illness as defined in the Act. 

Section 26 (1)(a)  mental illness requiring treatment

The Board concluded that the patient has a mental illness, namely bipolar affective disorder, which requires treatment.  The Board accepted the diagnosis of Dr Z in this regard, which was not disputed by the patient.

Section 26 (1)(b)  treatment can be provided through detention in an authorised hospital or a CTO and is required to protect the health or safety of that person or any other person

The Board concluded that the patient’s mental illness requires treatment to protect her health and safety and to protect the safety of others.
Section 26 (1)(c ) refusal or inability to consent to treatment

There was agreement between the parties that at the time of her admission, the patient had at admission been quite unwell and had been reluctant to accept an increase in her medication.   However, there was also agreement that more recently, the patient had improved dramatically and had continued to be compliant with her medication.   Based upon the information available to it, the Board concluded that the patient was at the time of the review able to consent to treatment and was doing so and therefore concluded that this criterion was not satisfied.   

Section 26(1)(d) treatment cannot be adequately provided in a way that would involve less restriction of the freedom of choice and movement of the person

Given its conclusion above, it was not necessary to make a decision about this criterion.  However, it follows that if the Board concludes that the patient consents to treatment, there is a less restrictive means by which treatment may be provided, namely on a voluntary basis with the consent of the patient.   The Board encouraged the patient to continue to take the medication necessary for her mental illness.

In arriving at these conclusions and decision, the Board had regard to the objects of the Act (section 5) which include:

“(a)
to ensure that persons having a mental illness receive the best care and treatment with the least restriction of their freedom and the least interference with their rights and dignity; and 

(b) to ensure the proper protection of patients as well as the public.”

Decision

For these reasons, the Board decided to discharge the patient’s involuntary order and made that order, effective at 10.10am on 19 April 2002.

APPENDIX:

The Board is an administrative tribunal that is required to act according to equity, good conscience, and the substantial merits of the case without regard to technicalities and legal forms (Schedule 2, item 7 of the Mental Health Act 1996).    Therefore, the use of legal rules is something that should be approached with caution.   The answers to such practical problems as the sequence of receiving evidence and what to do if the Board is unable to reach a clear conclusion on an issue are more likely to be found in the Act, or in considerations of natural justice or common sense, than in the technical rules relating to onus of proof developed by the courts:  McDonald v Director-General of Social Security (1984) 1 FCR 354, especially Woodward J at 356-358 and Northrop J at 365 - 366.

Bearing in mind the legislative provisions, and the need for relative informality, the Board generally adopts the following practice when conducting reviews: 

1.   The Board ensures that both the proceedings, and the decision it reaches, have occurred fairly.  This means that patients or their representatives are ordinarily given the opportunity to test and comment upon any documentation or other information which the Board has regard to and to make submissions on the issues to which the Board attaches significance.

2. Before the commencement of the review, the Board members may review such part of the patient’s medical files as they consider relevant, and in particular peruse any report prepared about the patient for the review.  (In some cases, particularly where there is short notice before the review, the Board recognises that written reports although most desirable will not always be available.)

3. The Board’s preference is for any report provided to it to be also made available to the patient or at least discussed with the patient prior to the review.  Generally, this both shortens and improves the review itself.

4. In rare instances, the Board may be advised that there are good reasons why some information should not be provided to the patient.  In those instances, the Board considers those reasons and makes a decision about the information made available.   If any information is restricted, the Board ensures that the patient has necessary information to respond appropriately to the relevant issues, primarily whether or not the criteria for involuntary status are or continue to be satisfied.

5. The review commences with introductions and an explanation of the purpose and process of the review.  In most instances, the patient and treating team member will be present from the commencement of the review.   In some circumstances, particularly upon request by the patient, the patient may present an outline of his or her submissions at the commencement of the review in the absence of the treating team member.

6. After the short introductory phase, the psychiatrist or other member of the treating team provides further comment, where necessary, on the report, the patient’s progress and treatment plan, and the need for continuing involuntary status.   Board members and/or the patient/patient’s representative may question the treating team member on issues arising from the report.

7. The patient is provided the opportunity to respond to the issues raised by the treating team member and may introduce information by calling other persons.  Board members are able to speak with the patient about his or her views, even if the patient is represented.

8. Once all relevant information has been provided, final submissions or comments may be made by the member of the treating team and the patient.  

9. The Board then adjourns and considers the information and makes its decision.   The Board then invites the patient back into the room to advise him or her of the decision and to provide the person with a copy of the decision sheet.

10. If a patient has notice of but does not attend a review, the Board may conduct the review in the patient’s absence.  Where this occurs, a copy of the decision made by the Board will be posted to the patient.

Involuntary status
Like a psychiatrist making an involuntary order, the Board has to consider the statutory criteria in the Act for involuntary status.  Section 26 of the Act provides the statutory criteria which must be satisfied if a person is to be an involuntary patient, either detained in an authorised hospital or subject to a CTO.  

The first requirement of section 26 is that the person has a “mental illness” requiring treatment.  The term “mental illness” is defined in section 4 of the Act.

The second requirement is that the treatment can be provided through detention in an authorised hospital or through a CTO and is required to be so provided in order to achieve one of three things which are described in section 26(1) (b).  These matters relate to protection of the health or safety of the patient or of other people; the protection of the patient from certain self-inflicted harm (elaborated upon in Section 26(2)); and to prevent the patient from doing serious damage to property.  

The third requirement is that the patient has refused or, due to the nature of the mental illness is unable to consent to, the treatment.

The fourth requirement is that the treatment cannot be adequately provided in a way that would involve less restriction of the freedom of choice and movement of the person than would result from the person being an involuntary patient.

The Board is required to have regard primarily to the psychiatric condition of the person concerned and is to consider the medical and psychiatric history and the social circumstances of the person when making a determination upon a review: Section 137.

Standard of proof

The provisions of the Act should be strictly complied with before the detention or continued detention of an involuntary patient is permitted: M v. Mental Health Review Board  (unreported Supreme Court decision number 990093 of 1999).  
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