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Reasons for Decision

These Reasons for Decision are being provided at the request of the patient, which was made to the Mental Health Review Board (“the Board”) in writing by letter dated 18 January 2001.

The way in which the Board conducted its hearing on this occasion was generally consistent with its usual process that is further outlined in the Appendix to these Reasons for Decision.   In addition, the Appendix contains comments upon the criteria for involuntary status and the standard of proof applicable to the Board when it conducts a review.

Evidence and Findings

The Board met at the premises of the service provider to the patient to review the patient’s involuntary status, pursuant to the Mental Health Act 1996 (“the Act”). 

By application, the patient sought a review of her involuntary status made by order dated 6 December 2000.   This review was sought in accordance with section 142(1) of the Act. 

The patient had been referred to authorised Hospital A on 25 October 2000 and she had been made subject to an involuntary patient order on 26 October 2000.  The patient was subsequently discharged from hospital on the present CTO on 6 December 2000.

The patient was represented at the review by Ms X from the Mental Health Law Centre.  Also present at the review was Mr Y, Community Mental Health Nurse.

Information from the treating team

The Board was provided with a report written by Dr Z dated 27 December 2000.  This report had been made available to Ms X and to the patient.

In summary the report indicates as follows:

· Dr Z had first seen the patient at a major metropolitan hospital on 24 October 2000;

· At that time the patient was floridly psychotic - she presented with thought disorder, delusions of reference and persecutory delusions and the patient was refusing to eat or drink because of the delusions;

· The patient had a previous delusional disorder which was treated at an interstate Hospital;

· The patient’s diagnosis was recurrent schizophreniform psychosis;

· The patient should be on anti-psychotic medication for at least several years;

· The patient’s current treatment was depot flupenthixol 20mg 2 weekly;

· When seen following her discharge from authorised Hospital A the patient was still lacking insight and the Doctor was concerned at her ability (her willingness) to take oral medication;

· it was appropriate for the patient to remain on depot medication and the CTO to encourage the patient to continue treatment.

Information from the patient

· The patient considered that her breakdown was social and psychological in nature rather than psychiatric in nature.  She considered that putting certain goals into place would make her well rather than medication intervention;

· The patient was now prepared to take medication if it was changed to oral and she had raised this with Dr Z at their last meeting a week ago;

· The patient wished to be treated by Dr W as her private psychiatrist but she had not yet discussed taking medication under his care; and

· The patient considered that she could recognise when she was becoming unwell and would seek assistance at that time.

Submissions presented on behalf of the patient

· The patient accepted that she had been unwell but was now well;

· The patient was concerned that the report referred to medication continuing for 6 months and this was different to what had been proposed on the patient’s discharge from authorised Hospital A;

· The risk of harm to the patient when unwell was not sufficiently great to justify the continuation of the CTO;

· The patient had an honorary research fellowship at a West Australian university and she was concerned that the side effects of the depot medication were affecting her ability to fulfil her responsibilities in that position.

Having set out some of the more important features of the information presented to the Board, it is now necessary to draw conclusions from that information, in the light of the relevant criteria for involuntary status under the Act.

Section 4

The threshold test for a person to be an involuntary patient under the Act is that the person must have a mental illness as defined in the Act.

Section 4(1) provides as follows:

  “For the purposes of this Act, a person has a mental illness if the person suffers from a disturbance of thought, mood, volition, perception, orientation or memory that impairs judgment or behaviour to a significant extent.”

Based upon the information available to it, the Board concluded that the patient does suffer a mental illness as defined in the Act.

Section 26 (1)(a)  mental illness requiring treatment

The Board accepted that patient has been diagnosed as suffering from schizophreniform psychosis which illness required treatment.

Section 26 (1)(b)  treatment can be provided through detention or a CTO and is required to protect the health or safety of that person or any other person

The Board concluded that treatment was required to prevent the patient relapsing into psychosis and was necessary to protect the patient from harm to herself.
Section 26 (1)(c ) refusal or inability to consent to treatment

The patient had limited insight into her condition and the effect of the medication on her condition.   The Board was not satisfied that the patient would continue to take the necessary medication in the absence of an involuntary order.

Section 26(1)(d) treatment cannot be adequately provided in a way that would involve less restriction of the freedom of choice and movement of the person

The patient’s professed current willingness to take medication as required by her medical practitioners had to be weighed against her very recent unwillingness to take any medication and her apparent lack of understanding and acceptance of the role the medication played in preventing a further relapse.  In all the circumstances, the Board concluded that in order to avoid the risk that the patient would cease medication, and to ensure the patient continued her current treatment, the present CTO was necessary.

In arriving at these conclusions and decision, the Board had regard to the objects of the Act (section 5) which include:

“(a)
to ensure that persons having a mental illness receive the best care and treatment with the least restriction of their freedom and the least interference with their rights and dignity; and 

(b) to ensure the proper protection of patients as well as the public.”

Decision

For these reasons, the Board decided to maintain the patient’s Community Treatment Order and made an order to that effect.

APPENDIX:

The Board is an administrative tribunal which is required to act according to equity, good conscience, and the substantial merits of the case without regard to technicalities and legal forms (Schedule 2, item 7 of the Mental Health Act 1996).    Therefore, the use of legal rules is something which should be approached with great caution.   The answers to such practical problems as the sequence of receiving evidence and what to do if the Board is unable to reach a clear conclusion on an issue are more likely to be found in the Act, or in considerations of natural justice or common sense, than in the technical rules relating to onus of proof developed by the courts:  McDonald v Director-General of Social Security (1984) 1 FCR 354, especially Woodward J at 356-358 and Northrop J at 365 - 366.

Bearing in mind the legislative provisions, and the need for relative informality, the Board generally adopts the following practice when conducting reviews: 

1. Before the commencement of the review, the Board members review the patient’s medical files and any report prepared about the patient for the review.  (In some cases, particularly where there is short notice before the review, the Board recognises that written reports although most desirable will not always be available.)

2. The Board’s preference is for any report provided to it to be also made available to the patient or at least discussed with the patient prior to the review.  Generally, this both shortens and improves the review itself.

3. The patient is entitled to sufficient information to be able to respond to the matters raised by the treating team if he or she wishes to do so.  This information can be provided in writing (by a report) or orally at the review itself.  

4. If the Board is advised that there are good reasons why some information should not be provided to the patient, the Board considers those reasons and makes a decision about what information is made available.   If any information is restricted, the Board ensures that the patient has sufficient information to respond appropriately to the relevant issues, primarily whether or not the criteria for involuntary status are or continue to be satisfied.

5. The review commences with introductions and an explanation of the purpose and process of the review.  In most instances, the patient and treating team member will be present from the commencement of the review.   In some circumstances, particularly upon request by the patient, the patient may present an outline of his or her submissions at the commencement of the review in the absence of the treating team member.

6. After the short introductory phase, the psychiatrist or other member of the treating team provides further comment, where necessary, on the report, the patient’s progress and treatment plan, and the need for continuing involuntary status.   Board members and/or the patient/patient’s representative may question the treating team member on issues arising from the report.

7. The patient is provided the opportunity to respond to the issues raised by the treating team member and may introduce information by calling other persons.  Board members are able to speak with the patient about his or her views, even if the patient is represented.

8. Once all relevant information has been provided, final submissions or comments may be made by the member of the treating team and the patient.  

9. The Board then adjourns and considers the information and makes its decision.   The Board then invites the patient back into the room to advise him or her of the decision and to provide the person with a copy of the decision sheet.

10. If a patient has notice of but does not attend a review, the Board may conduct the review in the patient’s absence.  Where this occurs, a copy of the decision made by the Board will be posted to the patient.

Involuntary status
Like a psychiatrist making an involuntary order, the Board has to consider the statutory criteria in the Act for involuntary status.  Section 26 of the Act provides the statutory criteria which must be satisfied if a person is to be an involuntary patient, either detained in an authorised hospital or subject to a CTO.  

The first requirement of section 26 is that the person has a “mental illness” requiring treatment.  The term “mental illness” is defined in section 4 of the Act.

The second requirement is that the treatment can be provided through detention in an authorised hospital or through a CTO and is required to be so provided in order to achieve one of three things which are described in section 26(1) (b).  These matters relate to protection of the health or safety of the patient or of other people; the protection of the patient from certain self-inflicted harm (elaborated upon in Section 26(2)); and to prevent the patient from doing serious damage to property.  

The third requirement is that the patient has refused or, due to the nature of the mental illness is unable to consent to, the treatment.

The fourth requirement is that the treatment cannot be adequately provided in a way that would involve less restriction of the freedom of choice and movement of the person than would result from the person being an involuntary patient.

The Board is required to have regard primarily to the psychiatric condition of the person concerned and is to consider the medical and psychiatric history and the social circumstances of the person when making a determination upon a review: Section 137.

Standard of proof

The provisions of the Act should be strictly complied with before the detention or continued detention of an involuntary patient is permitted: M v. Mental Health Review Board  (unreported Supreme Court decision number 990093 of 1999).  
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