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Reasons for Decision

These Reasons for Decision are being provided at the request of the patient’s legal adviser, which was made to the Mental Health Review Board (“the Board”) in writing by letter dated 11 June 2001.

The way in which the Board conducted its hearing on this occasion was generally consistent with its usual process that is further outlined in the Appendix to these Reasons for Decision.  In addition, the Appendix contains comments upon the criteria for involuntary status and the standard of proof applicable to the Board when it conducts a review.

Evidence and Findings

The Board met at the premises of the service provider to the patient to review the patient’s involuntary status, pursuant to the Mental Health Act 1996 (“the Act”).

By application, the patient sought a review of his involuntary status made by order dated 28 April 2001.  This order had been extended by order dated 25 May 2001.  The review was sought in accordance with section 142(1) of the Act.

The patient was represented at the review by Ms A.  Also present at the review was 
Dr B, Senior Medical Officer.

Information from the treating team

The Board was provided with a report written by Dr B.  This report had been made available to Ms A and to the patient.

In summary the report indicates as follows:

· The patient is a 50 years old man, on a Disability Pension for his chronic mental illness;

· The patient was referred to authorised hospital C for assessment and treatment of his chronic schizoaffective disorder;

· The patient has about 15 years of history of severe mental illness and has been hospitalised on numerous occasions in three states.  Most recently, he had an admission to hospital interstate in January 2001 and was discharged to a Community Treatment Order, still valid in that state until 19 July 2001;

· The patient moved to X (rural country mining town) following his discharge from hospital interstate.  He bought a caravan at the tennis club in X.  The patient believed that he had become the manager of the club and had assaulted a female worker there who had not followed his orders;

· The patient has not taken his regular medication since leaving the eastern states and it was clear that his mental state had been deteriorating over the last few months.  The patient had developed a lot of grandiose ideas, eg that he is the President of Australia.  He also believes that he can control other people’s minds and behaviours by switching electricity points on and off in various places;

· The patient is quite paranoid about the current members of the tennis club who, he believes, are acting against the champion Australian players and he is going to take them to the Supreme Court;

· The patient has been frequently acting on his delusional beliefs in the community as well as during his hospitalisation eg writing copious letters to the Prime Minister and Premier trying to appoint various doctors to executive positions;  

· The patient does not have any insight into his problem and does not believe that he has a mental illness.  He is very reluctant to take medication and his progress has been rather slow;

· The patient is currently being treated with Olanzapine.  A second opinion is being sought for the use of injection anti-psychotic medication;

· The patient has a chemical engineering degree but has been unable to work in his profession due to his illness, at least for the past 5 years.  He has a former wife and daughter overseas;

· Once the patient’s mental state improves, he will be discharged to a CTO with follow up by the mental health clinic in X.

At the review, Dr B stated that she had discussed the patient’s diagnosis with Eastern States doctors who had treated him in the past.  She said that though he had originally been diagnosed as having bipolar disorder his diagnosis had later been changed to schizoaffective disorder.   Dr B stated that the patient was not compliant with his medication prior to this admission. (The patient disagreed with this statement).   Dr B stated that on admission the patient did not agree that he had a mental illness, did not believe that there was nothing wrong with him, and was extremely reluctant to take medication.

Dr B stated that she considered the patient would be on the secure ward for approximately another week before being transferred to an open ward before discharge back to X.

Information from the patient

The patient read a statement to the Board outlining his beliefs and his concerns.  He also indicated that another patient was going to speak on his behalf.  Instead, he gave the Board a letter written by the other patient.

Submissions presented on behalf of the patient
Ms A submitted that the patient:

· disagrees with his stated diagnosis and says that he has always been diagnosed as having bipolar disorder;

· took his role as a caretaker at the tennis club very seriously.  He was not paid for his role but given water and electricity.   The patient states that he was the caretaker of the tennis club but understood that he was not the manager;

· did assault a tennis player in X.  He was under a great deal of pressure at the time.  There was no history of violence;

· was seeing a general practitioner in X and was given aropax;    

· understands that his chronic mental illness will always require treatment;

· in some ways self-medicates.  He takes his medication when he is unwell but does not take it when he is well;

· denies being paranoid about tennis club members;

· has potential legal action pending and the organisation that provided his representation at this review were representing him in that action;

· denies trying to control other people’s minds.  The  assertion  that he had been trying to appoint various doctors to executive positions was ridiculous;

· agreed that until recently he had been cleaning hospital grounds  but says that he likes to keep fit and busy;

· would agree that he could be quite irritable and verbally aggressive to people who did not agree with his ideas but would prefer it to be said that he was assertive;

· most strongly denies that he has no insight into his illness and in fact acknowledges his chronic mental illness and has sought and received treatment when he was unwell.

Having set out some of the more important features of the information presented to the Board, it is now necessary to draw conclusions from that information, in the light of the relevant criteria for involuntary status under the Act.

Section 4

The threshold test for a person to be an involuntary patient under the Act is that the person must have a mental illness as defined in the Act.

Section 4(1) provides as follows:

  “For the purposes of this Act, a person has a mental illness if the person suffers from a disturbance of thought, mood, volition, perception, orientation or memory that impairs judgment or behaviour to a significant extent.”

Based upon the information available to it, the Board concluded that the patient does suffer a mental illness as defined in the Act.  This did not appear to be in dispute at the review.

Section 26 (1)(a)  mental illness requiring treatment

The Board concluded that the patient suffers a mental illness, namely schizoaffective disorder, that requires treatment.  That the patient has a mental illness did not appear to be in dispute at the review although the patient characterised this illness as bipolar affective disorder.

Section 26 (1)(b)  treatment can be provided through detention in an authorised hospital or a CTO and is required to protect the health or safety of that person or any other person

Although the Board was told that on admission the patient did not see the need for treatment, at the review the patient stated that he accepted the need for treatment.  The Board concluded that the treatment the patient required could be provided through detention in an authorised hospital and was required to protect the health and safety of the patient and others.   
Section 26 (1)(c ) refusal or inability to consent to treatment

In the light of the patient’s history of admissions to hospitals in three states, and the patient’s admission to Hospital C on an involuntary basis on this occasion, the Board concluded that the patient could not be relied upon to continue to take the medication if made a voluntary patient.  Although the patient stated that he had the capacity to self-assess, this self-assessment did not avert at least the patient’s admission to hospital interstate and in Perth this year.

Section 26(1)(d) treatment cannot be adequately provided in a way that would involve less restriction of the freedom of choice and movement of the person

The primary issue in this review was the patient’s assertion that, given his understanding of his mental illness, he did not require treatment in an authorised hospital.   The Board did not consider the patient had a full understanding of his mental illness.  Taking into account the patient’s history of admissions to hospital (as it is obliged to do under section 137 of the Act), the Board concluded that the treatment required for the patient could not, at the time of the review, be provided in a less restrictive manner, especially in circumstances where another medication (a mood stabiliser) had only recently been added to the patient’s medications and he had not yet been stabilised upon it.  The Board noted that the plan was for the patient to be discharged to a CTO upon the settling of his mental state.

In arriving at these conclusions and decision, the Board had regard to the objects of the Act (section 5) which include:

“(a)
to ensure that persons having a mental illness receive the best care and treatment with the least restriction of their freedom and the least interference with their rights and dignity; and 

(b) to ensure the proper protection of patients as well as the public.”

Decision

For these reasons, the Board decided to continue the patient’s involuntary detained status and made an order to that effect.

APPENDIX:

The Board is an administrative tribunal which is required to act according to equity, good conscience, and the substantial merits of the case without regard to technicalities and legal forms (Schedule 2, item 7 of the Mental Health Act 1996).    Therefore, the use of legal rules is something which should be approached with great caution.   The answers to such practical problems as the sequence of receiving evidence and what to do if the Board is unable to reach a clear conclusion on an issue are more likely to be found in the Act, or in considerations of natural justice or common sense, than in the technical rules relating to onus of proof developed by the courts:  McDonald v Director-General of Social Security (1984) 1 FCR 354, especially Woodward J at 356-358 and Northrop J at 365 - 366.

Bearing in mind the legislative provisions, and the need for relative informality, the Board generally adopts the following practice when conducting reviews: 

1. Before the commencement of the review, the Board members review the patient’s medical files and any report prepared about the patient for the review.  (In some cases, particularly where there is short notice before the review, the Board recognises that written reports although most desirable will not always be available.)

2. The Board’s preference is for any report provided to it to be also made available to the patient or at least discussed with the patient prior to the review.  Generally, this both shortens and improves the review itself.

3. The patient is entitled to sufficient information to be able to respond to the matters raised by the treating team if he or she wishes to do so.  This information can be provided in writing (by a report) or orally at the review itself.  

4. If the Board is advised that there are good reasons why some information should not be provided to the patient, the Board considers those reasons and makes a decision about what information is made available.   If any information is restricted, the Board ensures that the patient has sufficient information to respond appropriately to the relevant issues, primarily whether or not the criteria for involuntary status are or continue to be satisfied.

5. The review commences with introductions and an explanation of the purpose and process of the review.  In most instances, the patient and treating team member will be present from the commencement of the review.   In some circumstances, particularly upon request by the patient, the patient may present an outline of his or her submissions at the commencement of the review in the absence of the treating team member.

6. After the short introductory phase, the psychiatrist or other member of the treating team provides further comment, where necessary, on the report, the patient’s progress and treatment plan, and the need for continuing involuntary status.   Board members and/or the patient/patient’s representative may question the treating team member on issues arising from the report.

7. The patient is provided the opportunity to respond to the issues raised by the treating team member and may introduce information by calling other persons.  Board members are able to speak with the patient about his or her views, even if the patient is represented.

8. Once all relevant information has been provided, final submissions or comments may be made by the member of the treating team and the patient.  

9. The Board then adjourns and considers the information and makes its decision.   The Board then invites the patient back into the room to advise him or her of the decision and to provide the person with a copy of the decision sheet.

10. If a patient has notice of but does not attend a review, the Board may conduct the review in the patient’s absence.  Where this occurs, a copy of the decision made by the Board will be posted to the patient.

Involuntary status
Like a psychiatrist making an involuntary order, the Board has to consider the statutory criteria in the Act for involuntary status.  Section 26 of the Act provides the statutory criteria which must be satisfied if a person is to be an involuntary patient, either detained in an authorised hospital or subject to a CTO.  

The first requirement of section 26 is that the person has a “mental illness” requiring treatment.  The term “mental illness” is defined in section 4 of the Act.

The second requirement is that the treatment can be provided through detention in an authorised hospital or through a CTO and is required to be so provided in order to achieve one of three things which are described in section 26(1) (b).  These matters relate to protection of the health or safety of the patient or of other people; the protection of the patient from certain self-inflicted harm (elaborated upon in Section 26(2)); and to prevent the patient from doing serious damage to property.  

The third requirement is that the patient has refused or, due to the nature of the mental illness is unable to consent to, the treatment.

The fourth requirement is that the treatment cannot be adequately provided in a way that would involve less restriction of the freedom of choice and movement of the person than would result from the person being an involuntary patient.

The Board is required to have regard primarily to the psychiatric condition of the person concerned and is to consider the medical and psychiatric history and the social circumstances of the person when making a determination upon a review: Section 137.

Standard of proof

The provisions of the Act should be strictly complied with before the detention or continued detention of an involuntary patient is permitted: M v. Mental Health Review Board  (unreported Supreme Court decision number 990093 of 1999).  
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