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Reasons for Decision

These Reasons for Decision are being provided at the request of the patient’s solicitor, which was made to the Mental Health Review Board (“the Board”) in writing by letter dated 28 June 2001.

The way in which the Board conducted its hearing on this occasion was generally consistent with its usual process that is further outlined in the Appendix to these Reasons for Decision.  In addition, the Appendix contains comments upon the criteria for involuntary status and the standard of proof applicable to the Board when it conducts a review.

Evidence and Findings

The Board met at the premises of the service provider to the patient to review the patient’s involuntary status, pursuant to the Mental Health Act 1996 (“the Act”).

By application, the patient sought a review of his involuntary status made by order dated 30 May 2001.  This review was sought in accordance with section 142(1) of the Act.

This patient has had a number of involuntary orders, and reviews.   The patient has had lengthy admissions to hospital under earlier legislation.  The patient’s first involuntary order under this Act (a Community Treatment Order (CTO)) was dated 25 November 1997 and was discharged by the Board on 13 January 1998.  The patient became an involuntary patient again (this time in hospital) on 4 July 1998.  The Board reviewed that order on 20 August 1998 and continued it.  The patient was discharged from that order on 17 September 1998 by his psychiatrist.

The patient was involuntarily readmitted to hospital on 12 November 1999.  At his request, the Board reviewed the patient on 22 November 1999.  The Board continued the patient’s involuntary order. The patient was placed on a CTO on 8 December 1999.  That CTO was extended on 15 February 2000.  The Board scheduled a periodic review for the patient on 4 May 2000 but the review did not proceed that day, it being adjourned for further medical information.  The review was relisted on 25 May 2000 and the Board discharged the patient’s CTO on that date.

On 30 May 2001, the patient was again hospitalised as an involuntary patient.  On 14 June he applied for a review of this order.  The review was scheduled for 28 June.  On 25 June 2001, the patient was discharged from hospital onto a CTO.  Although the patient was on a CTO, the day before the review the patient had elected to be admitted to the hospital and his CTO was not revoked at that time.   Therefore although the review occurred at the hospital, the Board reviewed the patient’s status as an involuntary patient on a CTO on 28 June 2001. 

The patient was represented at the review by Ms A.  Also present at the review was 
Dr B, psychiatrist registrar, and Mr B, a Community Mental Health Nurse.

Information from the treating team

The Board was provided with a report written by Dr B.  This report had been made available to Ms A and to the patient.  In addition, Ms A had reviewed the patient’s hospital file.

In summary the report, dated 28 June 2001, indicates as follows:

· The patient is 36 years old and has a long history of paranoid schizophrenia who had been brought to the hospital as a voluntary patient under the CTO;

· The patient was quite psychotic with persecutory and grandiose delusions.  On 27 June 2001 he had visited multiple television channels to inform them about the identity of the Claremont serial killer.   The patient thinks that his father is Satan and he continues to ring and threaten his father on occasions;

· The patient remained insightless and thinks the only medication that works for him is herbal remedy;

· The patient had been tried on different oral anti-psychotic medication in his previous admissions, including clozapine, and his non-compliance always presents a problem and contributes to his severe psychotic relapses;

· The treatment plan is to continue the patient on depot medication and then discharge him on a CTO.  It is unlikely that the treatment will resolve his symptoms but it is likely to reduce the risk of him acting upon them by diminishing the intensity of his psychosis;

· The CTO was important in ensuring compliance with medication and assertive community follow up and in reducing the risk of harm to the patient and others.

Oral information from members of the treating team

(i) Dr B

At the review, Dr B affirmed the contents of his report.    He stated that the patient always believes that his father is Satan and that though he has been tried on many medications none has resulted in a complete remission of the patient’s symptoms.  The Board was told sometime prior to his admission on 30 May 2001, the patient had telephoned his father expressing his anger about the fact that he had not been notified by his father about his grandfather’s death.  During this conversation, the patient had reiterated his previous threats to kill his father, whom he believed to be Satan.  

Dr B stated that:

· The patient was being given injections of anti-psychotic medication but had not taken the other medication designed to reduce the side effects of the anti-psychotic medication;

· The treating team wanted to increase the dose of antipsychotic but were not able to do so because of the likely increase in side effects and the patient’s reluctance to take the anti side-effect medication;

· The patient had had a good response to clozapine previously but had not complied with it so that the decision had been taken to cease that medication;

· Though the patient had agreed to stay in hospital, he was not cooperating fully with the treatment proposed for him there.   He said that the patient did not agree that he had a mental illness;

· The issue for the team continued to be one of whether the patient would act on his threats made to his father.

In response to the suggestion that the patient was accepting treatment and therefore should be made voluntary, Dr B agreed that the patient was cooperating with treatment in hospital but considered this cooperation to be because of the CTO. 

(ii) Mr C

Mr C stated that:

· The patient had always taken his depot medication without resistance;

· He did not see compliance per se as a problem but identified the potential for disagreement between himself and the patient as to the dosage and the frequency of injections if the CTO was not in place as part of a structured treatment plan;

· A good relationship had developed between himself and the patient over the years.  His contact extended beyond attendance for medication but included more frequent contact at which times the other difficulties in the patient’s life were discussed;

· He was aware of other stressors in the patient’s life such as family law issues concerning his ex-wife, his access with their son, his relationship with his father, his conflictual relationship with his landlord and the patient’s need to find alternative accommodation;

· He was surprised with the speed of the patient’s most recent return to hospital;

· When the patient becomes unwell, he loses the level of insight he has when well and the ideas that he has become very real as does his feeling compelled to act on those ideas;

· When aroused, the patient had described to him in explicit detail the way in which he would kill his father.  

Information from the patient’s representative and patient

(i) Ms A

Ms A stated that:

· Although the file had many references to the patient threatening persons including his father, he had not in fact acted upon any of those threats;  

· The patient had cooperated fully with treatment on this admission and had come to the hospital willingly the day prior to the review; 

· The patient had attended television stations and sincerely believed that he does know who the Claremont serial killer is and was motivated to help stop the crime;

· The patient had a son whom he had not seen for several months.  Access had to be supervised and the patient had some problems and frustrations with the arrangements but had not acted out upon those frustrations;

· The patient had not used clozapine since 1998 and for the last 18 months he had used (depot) flupenthixol, which has disposed of the problem of non-compliance;

· Although the patient states that he does not need medication, he has taken it upon request from mental health service staff members; and

· The patient felt very disempowered by the mental health system;

(ii) The patient

The patient stated that the more his medication was increased, the worse he got.   The patient conceded that the reason for supervised access to his child was because of his ex-wife’s concerns about his mental illness.  The patient said he was more a spiritualist and that he had died in a car accident when he was 21 years old but he had come back for a reason which was to help people in society, and get rid of all crime and corruption.  The patient stated that he did not like being admitted to hospital involuntarily and conceded that on a couple of occasions he had not been cooperative with his admissions, that he did not like having drugs in his system and does not really like to have the medications.  The patient stated that he prefers herbs – executive B stress hormone – and that if he had the choice this would be sufficient.

Submissions presented on behalf of the patient
In relation to the section 26 criteria, Ms A submitted that:

· The patient accepted that he had a mental illness.  However, he rejected the definition of schizophrenia and believed that he had post-traumatic stress;

· Though the patient’s mental illness impaired his judgement, it did not do so to a significant extent;

· The patient’s reputation was more at risk by involuntary status than anything else;

· There was no risk to the patient’s finances or his relationships ;

· The patient was not a risk to himself or others.  Regarding the patient’s threats to his father, Ms A submitted that though this had been raised several times, there had been no instances where the patient had committed a violent act.  Rather, the patient had followed appropriate legal avenues;

· The patient had confirmed his willingness to accept treatment and was not resistant to it;

· The patient sought voluntary status to have the autonomy to choose to attend appointments, though he would keep in contact with his community mental health nurse;

· The patient wanted to see a psychologist to address some issues in his life.

Having set out some of the more important features of the information presented to the Board, it is now necessary to draw conclusions from that information, in the light of the relevant criteria for involuntary status under the Act.

Section 4

The threshold test for a person to be an involuntary patient under the Act is that the person must have a mental illness as defined in the Act.

Section 4(1) provides as follows:

  “For the purposes of this Act, a person has a mental illness if the person suffers from a disturbance of thought, mood, volition, perception, orientation or memory that impairs judgment or behaviour to a significant extent.”

Based upon the information available to it, the Board concluded that the patient does suffer a mental illness as defined in the Act.  The Board accepted that the patient suffered from a disturbance of thought that impaired his judgment and behaviour to a significant extent.  To the extent that the evidence of the patient regarding the extent of the impairment of judgement differed in that of the treating team, the Board preferred the evidence of Dr B and the team.

Section 26 (1)(a)  mental illness requiring treatment

The Board concluded that the patient had a mental illness, namely paranoid schizophrenia, which requires treatment.  The Board accepted Dr B’s opinion in this regard, which was consistent with earlier psychiatric opinions.   To the extent that the patient had a differing view about his mental illness, the Board preferred the opinion of Dr B.

Section 26 (1)(b)  treatment can be provided through detention in an authorised hospital or a CTO and is required to protect the health or safety of that person or any other person

The Board concluded that the patient’s mental illness can be treated by the use of a CTO and that treatment is required to protect the health and safety of the patient and others.   Though it is true that the patient had not acted upon his statements of intentions to date, the patient’s intentions when unwell were sufficiently serious that they could not be ignored.   The Board accepted that there had been occasions in the past where, when the patient was aroused and unwell, community mental health staff members had intervened to ensure the patient’s admission to hospital and that this process had ensured that the patient had not acted upon his beliefs.  This was not disputed at the review although it was submitted, and the Board accepted, that the patient had himself attended the hospital for treatment on some occasions when unwell.

Section 26 (1)(c ) refusal or inability to consent to treatment

The patient stated during the review that he did not have a mental illness (other than what he described as post-traumatic stress) and that, if given the choice, he would not take prescribed medication but rather would rely upon herbal medication as being sufficient.  Whilst the Board accepted that for much of the time, the patient had cooperated with his depot medication treatment, it also accepted the patient’s evidence that he was not happy to have his depot on a permanent basis but would accept it monthly (not fortnightly) and “take each month as it came”.  

The Board also accepted the evidence of Mr C that the CTO provides a helpful structure to the treatment regime and reduced possible attempts by the patient to start negotiating down the dosage or frequency of his medication.  Mr C gave evidence of the good therapeutic relationship he had developed with the patient, which has enabled him more often than not to persuade the patient to accept his treatment and to go to hospital when he was feeling unwell.  However, Mr C considered that without the boundaries provided by the CTO, this good relationship may be at risk.

The Board concluded from the evidence that though the patient accepted the medication when it was provided to him, the patient could not be relied upon to continue to take the medication he required on a voluntary basis.

Section 26(1)(d) treatment cannot be adequately provided in a way that would involve less restriction of the freedom of choice and movement of the person

The Board concluded that at the time of the review, the necessary treatment for the patient could not be adequately provided in a way that would involve less restriction of the freedom of choice and movement of the patient.  

In arriving at these conclusions and decision, the Board had regard to the objects of the Act (section 5) which include:

“(a)
to ensure that persons having a mental illness receive the best care and treatment with the least restriction of their freedom and the least interference with their rights and dignity; and 

(b) to ensure the proper protection of patients as well as the public.”

Decision

For these reasons, the Board decided to continue the patient’s status as an involuntary patient on a CTO and made an order to that effect.

APPENDIX:

The Board is an administrative tribunal which is required to act according to equity, good conscience, and the substantial merits of the case without regard to technicalities and legal forms (Schedule 2, item 7 of the Mental Health Act 1996).    Therefore, the use of legal rules is something which should be approached with great caution.   The answers to such practical problems as the sequence of receiving evidence and what to do if the Board is unable to reach a clear conclusion on an issue are more likely to be found in the Act, or in considerations of natural justice or common sense, than in the technical rules relating to onus of proof developed by the courts:  McDonald v Director-General of Social Security (1984) 1 FCR 354, especially Woodward J at 356-358 and Northrop J at 365 - 366.

Bearing in mind the legislative provisions, and the need for relative informality, the Board generally adopts the following practice when conducting reviews: 

1. Before the commencement of the review, the Board members review the patient’s medical files and any report prepared about the patient for the review.  (In some cases, particularly where there is short notice before the review, the Board recognises that written reports although most desirable will not always be available.)

2. The Board’s preference is for any report provided to it to be also made available to the patient or at least discussed with the patient prior to the review.  Generally, this both shortens and improves the review itself.

3. The patient is entitled to sufficient information to be able to respond to the matters raised by the treating team if he or she wishes to do so.  This information can be provided in writing (by a report) or orally at the review itself.  

4. If the Board is advised that there are good reasons why some information should not be provided to the patient, the Board considers those reasons and makes a decision about what information is made available.   If any information is restricted, the Board ensures that the patient has sufficient information to respond appropriately to the relevant issues, primarily whether or not the criteria for involuntary status are or continue to be satisfied.

5. The review commences with introductions and an explanation of the purpose and process of the review.  In most instances, the patient and treating team member will be present from the commencement of the review.   In some circumstances, particularly upon request by the patient, the patient may present an outline of his or her submissions at the commencement of the review in the absence of the treating team member.

6. After the short introductory phase, the psychiatrist or other member of the treating team provides further comment, where necessary, on the report, the patient’s progress and treatment plan, and the need for continuing involuntary status.   Board members and/or the patient/patient’s representative may question the treating team member on issues arising from the report.

7. The patient is provided the opportunity to respond to the issues raised by the treating team member and may introduce information by calling other persons.  Board members are able to speak with the patient about his or her views, even if the patient is represented.

8. Once all relevant information has been provided, final submissions or comments may be made by the member of the treating team and the patient.  

9. The Board then adjourns and considers the information and makes its decision.   The Board then invites the patient back into the room to advise him or her of the decision and to provide the person with a copy of the decision sheet.

10. If a patient has notice of but does not attend a review, the Board may conduct the review in the patient’s absence.  Where this occurs, a copy of the decision made by the Board will be posted to the patient.

Involuntary status
Like a psychiatrist making an involuntary order, the Board has to consider the statutory criteria in the Act for involuntary status.  Section 26 of the Act provides the statutory criteria which must be satisfied if a person is to be an involuntary patient, either detained in an authorised hospital or subject to a CTO.  

The first requirement of section 26 is that the person has a “mental illness” requiring treatment.  The term “mental illness” is defined in section 4 of the Act.

The second requirement is that the treatment can be provided through detention in an authorised hospital or through a CTO and is required to be so provided in order to achieve one of three things which are described in section 26(1) (b).  These matters relate to protection of the health or safety of the patient or of other people; the protection of the patient from certain self-inflicted harm (elaborated upon in Section 26(2)); and to prevent the patient from doing serious damage to property.  

The third requirement is that the patient has refused or, due to the nature of the mental illness is unable to consent to, the treatment.

The fourth requirement is that the treatment cannot be adequately provided in a way that would involve less restriction of the freedom of choice and movement of the person than would result from the person being an involuntary patient.

The Board is required to have regard primarily to the psychiatric condition of the person concerned and is to consider the medical and psychiatric history and the social circumstances of the person when making a determination upon a review: Section 137.

Standard of proof

The provisions of the Act should be strictly complied with before the detention or continued detention of an involuntary patient is permitted: M v. Mental Health Review Board  (unreported Supreme Court decision number 990093 of 1999).  


1

