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Reasons for Decision

These Reasons for Decision are being provided at the request of the patient, which was made to the Mental Health Review Board (“the Board”) in writing by letter dated 26 October 2001.

The way in which the Board conducted its hearing on this occasion was generally consistent with its usual process that is further outlined in the Appendix to these Reasons for Decision.  In addition, the Appendix contains comments upon the criteria for involuntary status and the standard of proof applicable to the Board when it conducts a review.

Evidence and Findings

The Board met at the premises of the service provider to the patient to review the patient’s involuntary status, pursuant to the Mental Health Act 1996 (“the Act”).

By application, the patient sought a review of his involuntary status made by order dated 16 October 2001.   This review was sought in accordance with section 142(1) of the Act.

Ms X, from the Council of Official Visitors assisted the patient at the review.  Also present at the review were, the patient’s brother and Dr Y, Consultant Psychiatrist.

Information from the treating team

The Board was provided with a report written by Dr Y.  This report had been made available to the patient.

In summary the report indicates as follows:

· The patient is a 52-year-old single man who has been admitted to Authorised Hospital A on 15/10/2001.

· He has a known past history and family history of Bipolar Disorder and had currently presented with manic symptoms for at least 2 months duration.

· During his current episode there is evidence to believe that he has been engaging in risky financial transactions, he was exhibiting poor judgement and had no insight into his illness.

· He was also acting out on some of his delusions putting himself and others at risk.

· He was being treated on the secure side of the Inpatient unit.  Because of his lack of insight it was not possible to treat him less restrictively.  

· He had prior admissions to hospitals with the onset of his illness in 1981 and at least one manic episode approximately a year after the onset of his illness.  

· His last admission was to a general public hospital in January 2001 for depression.

· He was being treated with Lithium Carbonate 1500mg per day and Olanzapine 10mg nocte.

· The patient has been living at his current address for the last 5 years.  

· He recently sold a house that he owned in another suburb (suburb C) in exchange for a bag of diamonds.  

· It is possible that he has lost a significant amount of money in that transaction.

· He is in contact with his younger brother Mr Z who he wants to involve in his business ventures.  

· He has a family history of Bipolar Disorder in both his father and paternal grandfather.

· As a part of the psychiatric management the treating team would attempt to assist the patient to gain some insight into the unsound nature of some of his financial transactions and his need to entrust the responsibility of his business dealing to someone he trusts – someone within the family or a neutral third party, for example, the Public Trustee.

Information from the patient

The patient accepted that he suffered from a bipolar disorder as stated in the report.

· He said there was no evidence to substantiate that he had been manic for two months.

· He also said there was no evidence to substantiate that he had been engaging in risky financial transactions or that he had exhibited poor judgement and by acting out his delusions he was putting himself and others at risk.

· He challenged the statement in the report that he lacked insight.

· He accepted that he had possibly suffered at least one manic episode after the onset of his illness but he did not know what episode was being referred to in the report.

· He said that the house he had sold was in suburb B not suburb C and that it had been sold for a necklace and matching earings and not for a bag of diamonds as stated in the report.

· He accepted that there was a family history of mental illness.

· He firmly believed that the financial transactions he had entered into were as he wanted them to be.

· He did not accept that he was unable to manage his financial affairs.

· He said that if necessary he would move interstate to avoid the strictures of the WA Mental Health Act.

Further information from the treating team

Dr Y said that -:

· It was his judgement and opinion that the patient had been unwell for at leat two months and this was based upon collateral information received by the admitting doctor.

· The patient had certain bizarre beliefs about the persons he had business dealings with.

· The patient had knocked on the door of one particular person at five o’clock in the morning wanting to rescue his daughter.

· The patient believed that there were at least two people after him and he had mentioned ASIO.

Further information from the patient
· The patient referred to his involvement in certain enterprises [a racehorse and a courier business] and with the major crime squad, which seemed to be involved in some way in the killing of the police commissioner.
· He said his knocking on the door was definitely psychotic or neurotic and he did not have enough words "to cover that one".

· He said that he was way out of control but only for one evening and there were weird things in the form of hypnotism involved.

· He said he had swapped his house to avoid capital gains tax and that he was happy with this exchange which he believed was a legitimate transaction based upon a valuation for the necklace and earings.

Information from the patient's brother

· The patient’s brother said that with regard to conspiracies and ASIO the patient had, in the previous weeks indicated a degree of concern over these.  Whilst he had never exhibited an absolute belief in them they had occupied enough of his conversation to demonstrate a definite concern about the possibility of the existence of these conspiracies.

· He was aware of the transaction in respect of the house.

Further information from the patient
· The patient stated that the main reason for selling the house was that the rent from it was substantially contributing to the mortgage repayments on the house in which he was now living and as a result he was getting “fat and lazy” and needed to work.

Information from support person
· Ms X said that when the patient had spoken to her today, he had told her that he recognised he had a mental illness and that things had been a little bit ‘wobbly’ of late.   He had further told her that he was ‘back on track’ now, that he was more than capable of managing his finances while in the community and that he is in a fit state to go home and resume his life which is what he wanted to do.
Further information from the treating team

· Dr Y said that because of the patient's symptoms and the varying nature of a number of his thoughts, as well as his lack of insight, Dr Y was not confident that the treating team would be able to manage the patient in an open ward. 

· He would look at the option of treating the patient less restrictively if the patient agreed that he needed to stay in hospital.

· The risks if the patient were not being treated were that his symptoms would continue and exacerbate.

· The patient's reputation would be at risk if untreated.

Further information from the patient
· The patient stated that he would probably not remain in hospital if he were placed in the open ward because he would vegetate there having spent long periods in the past in open wards.

· He found it more stimulating to be locked up as he could then find things to do.

· He would take medication, otherwise he would get very ill indeed.

Further information from the treating team
· Dr Y said that at the moment he did not believe the patient had the ability to consent to treatment at that time.

Section 26 (1)(a)  mental illness requiring treatment

The Board concluded that the patient suffers a mental illness namely bipolar disorder that requires treatment.  The fact that the patient has a mental illness was not in dispute at the review.

Section 26 (1)(b)  treatment can be provided through detention in an authorised hospital or a CTO and is required to protect the health or safety of that person or any other person 

The patient had informed the Board that he accepted the need for treatment and the Board concluded that the treatment that the patient required could be provided through detention in an authorised hospital and was required to protect his health and reputation.

Section 26 (1)(c ) refusal or inability to consent to treatment

In the light of the patient’s history and his admission to hospital on an involuntary basis and an admission that he would not remain in hospital if he were placed in the open ward, the Board concluded that the patient could not be relied upon to remain in hospital if made a voluntary patient.

Section 26(1)(d) treatment cannot be adequately provided in a way that would involve less restriction of the freedom of choice and movement of the person
The primary issue in this review was the patient's assertion that he did not require treatment in an authorised hospital.   The Board concluded that the patient did not have full understanding of his mental illness and taking into account his previous history the Board concluded that the treatment required for the patient could not, at the time of review, be provided in a less restrictive manner.

In arriving at these conclusions and decision, the Board had regard to the objects of the Act (section 5) which include:

“(a)
to ensure that persons having a mental illness receive the best care and treatment with the least restriction of their freedom and the least interference with their rights and dignity; and 

(b) to ensure the proper protection of patients as well as the public.”

Decision

For these reasons the Board decided to continue the patient's involuntary detained status and made an order to that effect.

APPENDIX:

The Board is an administrative tribunal that is required to act according to equity, good conscience, and the substantial merits of the case without regard to technicalities and legal forms (Schedule 2, item 7 of the Mental Health Act 1996).    Therefore, the use of legal rules is something that should be approached with caution.   The answers to such practical problems as the sequence of receiving evidence and what to do if the Board is unable to reach a clear conclusion on an issue are more likely to be found in the Act, or in considerations of natural justice or common sense, than in the technical rules relating to onus of proof developed by the courts:  McDonald v Director-General of Social Security (1984) 1 FCR 354, especially Woodward J at 356-358 and Northrop J at 365 - 366.

Bearing in mind the legislative provisions, and the need for relative informality, the Board generally adopts the following practice when conducting reviews: 

1.   The Board ensures that both the proceedings, and the decision it reaches, have occurred fairly.  This means that patients or their representatives are ordinarily given the opportunity to test and comment upon any documentation or other information which the Board has regard to and to make submissions on the issues to which the Board attaches significance.

2. Before the commencement of the review, the Board members may review such part of the patient’s medical files as they consider relevant, and in particular peruse any report prepared about the patient for the review.  (In some cases, particularly where there is short notice before the review, the Board recognises that written reports although most desirable will not always be available.)

3. The Board’s preference is for any report provided to it to be also made available to the patient or at least discussed with the patient prior to the review.  Generally, this both shortens and improves the review itself.

4. In rare instances, the Board may be advised that there are good reasons why some information should not be provided to the patient.  In those instances, the Board considers those reasons and makes a decision about the information made available.   If any information is restricted, the Board ensures that the patient has necessary information to respond appropriately to the relevant issues, primarily whether or not the criteria for involuntary status are or continue to be satisfied.

5. The review commences with introductions and an explanation of the purpose and process of the review.  In most instances, the patient and treating team member will be present from the commencement of the review.   In some circumstances, particularly upon request by the patient, the patient may present an outline of his or her submissions at the commencement of the review in the absence of the treating team member.

6. After the short introductory phase, the psychiatrist or other member of the treating team provides further comment, where necessary, on the report, the patient’s progress and treatment plan, and the need for continuing involuntary status.   Board members and/or the patient/patient’s representative may question the treating team member on issues arising from the report.

7. The patient is provided the opportunity to respond to the issues raised by the treating team member and may introduce information by calling other persons.  Board members are able to speak with the patient about his or her views, even if the patient is represented.

8. Once all relevant information has been provided, final submissions or comments may be made by the member of the treating team and the patient.  

9. The Board then adjourns and considers the information and makes its decision.   The Board then invites the patient back into the room to advise him or her of the decision and to provide the person with a copy of the decision sheet.

10. If a patient has notice of but does not attend a review, the Board may conduct the review in the patient’s absence.  Where this occurs, a copy of the decision made by the Board will be posted to the patient.

Involuntary status
Like a psychiatrist making an involuntary order, the Board has to consider the statutory criteria in the Act for involuntary status.  Section 26 of the Act provides the statutory criteria which must be satisfied if a person is to be an involuntary patient, either detained in an authorised hospital or subject to a CTO.  

The first requirement of section 26 is that the person has a “mental illness” requiring treatment.  The term “mental illness” is defined in section 4 of the Act.

The second requirement is that the treatment can be provided through detention in an authorised hospital or through a CTO and is required to be so provided in order to achieve one of three things which are described in section 26(1) (b).  These matters relate to protection of the health or safety of the patient or of other people; the protection of the patient from certain self-inflicted harm (elaborated upon in Section 26(2)); and to prevent the patient from doing serious damage to property.  

The third requirement is that the patient has refused or, due to the nature of the mental illness is unable to consent to, the treatment.

The fourth requirement is that the treatment cannot be adequately provided in a way that would involve less restriction of the freedom of choice and movement of the person than would result from the person being an involuntary patient.

The Board is required to have regard primarily to the psychiatric condition of the person concerned and is to consider the medical and psychiatric history and the social circumstances of the person when making a determination upon a review: Section 137.

Standard of proof

The provisions of the Act should be strictly complied with before the detention or continued detention of an involuntary patient is permitted: M v. Mental Health Review Board  (unreported Supreme Court decision number 990093 of 1999).  
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