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Reasons for Decision

These Reasons for Decision are being provided at the request of the patient’s solicitor, which was made to the Mental Health Review Board (“the Board”) in writing by letter from the Mental Health Law Centre dated 26 April 2002.

The way in which the Board conducted its hearing on this occasion was generally consistent with its usual practice which is further outlined in the Appendix to these Reasons for Decision.  In addition, the Appendix contains comments upon the powers of the Board and the criteria to be met for involuntary status, which are relevant to every hearing that the Board conducts.

Evidence and Findings

The Board met at the premises of the service provider to the patient to review the patient’s involuntary status, pursuant to the Mental Health Act 1996 (“the Act”). 

Patient’s History

The patient’s history has been extensively documented in the Board’s previous Reasons for Decision. The patient has been an involuntary patient under the Act for most of the time since it commenced on 13 November 1997 and has been reviewed by the Board on 21 prior occasions.  Some of these reviews related to involuntary detained orders and some to Community Treatment Orders (CTOs).  In early 1999, a Board by majority discharged the patient from involuntary detained status.  After approximately two months, the patient was re-hospitalised as an involuntary patient, and his subsequent hospital admission was for more than three months before he was again placed upon a CTO.  On 17 August 2001 the Board again discharged the patient from involuntary status (CTO) but on 17 January 2002 the patient was again placed on an involuntary detained order because of non-compliance with medications and a history of deterioration. At all other reviews, the Board has continued the patient’s involuntary status.  

The patient has been involuntarily in hospital since 6 March 2002, when his most recent CTO was revoked due to his non-compliance with its terms.    The Board reviewed the patient on 18 March 2002 at his request and continued his involuntary status.   The patient subsequently requested a further review, which occurred on 22 April 2002 and is the subject of these Reasons.

Present at this review were the patient, Ms A from the Council of Official Visitors, and Ms B, solicitor, from the Mental Health Law Centre.   Two friends of the patient, who had known the patient for many years, were also present at the review.   The treating team was represented by Ms C, Welfare Officer, Ms D, Social Worker, and Dr E, consultant psychiatrist.

Information from the treating team

Dr E provided the Board with a medical report for the review on 22 April 2002.

In summary, the report indicates:

· The patient currently remains on the secure side of Swan Valley Centre.  

· Since his last review by the Board the patient has continued to receive depot antipsychotic medication Zuclopenthixol 150mg intramuscularly every two weeks.  Since his last review, the patient has been open to discuss his care with the psychiatrist.

· The patient has had two opinions, from Dr F and Dr G, respectively.  Both these psychiatrists have the opinion that the patient suffers from a serious mental illness as defined in the Act.  Both are also of the opinion that the patient should be trialled on oral antipsychotic medication if possible.  Dr G also felt that there are significant risks to other people although not life threatening to warrant involuntary detention for a prolonged period until he complies readily with his treatment plan.  She was also of the opinion that it was unlikely that the patient will ever develop any insight into the nature of his illness

· The patient has dismissed the oral antipsychotic medication Clozaril as an option as he does not acknowledge that he suffers from a mental illness.

· The patient has presented in a far more cooperative way.   The patient’s mood with Dr E has been variable.   The patient has continued to hold beliefs that might be seen as delusional and at times might be seen as overvalued ideas.

· The patient’s behaviour on the ward is at times described as a model patient, but can fluctuate, where in the last two weeks he used faecal matter to write against the wall of his room in the secure side, this being seen as retribution for the Mental Health System and what they have done to him.

· When Dr E discussed with the patient the possibility of the patient being cared for on the open side of the authorised hospital X, the patient was quite open that he would abscond from the unit as he does not think that he suffers from a mental illness.   The patient’s insight into the fact that he suffers from a treatable mental illness remains restricted.

· In view of the patient’s behaviour in writing with faecal material as well as sending faecal material overseas, Dr H (Forensic Services) had been asked to review the patient as well.   Like Drs F and G, Dr E believes that through this behaviour the patient places other people at risk as well as placing his personal reputation at serious risk.

· The treating team feel that the patient has improved since he has been on the secure side of the authorised hospital X and since he has been on regular antipsychotic medication.  However, the patient does become quite aroused and angry from time to time and his ongoing care remains problematic as he places individuals at risk and his own reputation at risk through his behaviour.

Additional information provided to the Board at the review

Ms B raised as a preliminary issue that she had only recently received the patient’s file about an hour prior to the review, and had had insufficient time to review them properly.  However, she stated that she was instructed to proceed with the review and accordingly the Board proceeded with the review.  

In response to questions, Dr E stated:

· The patient’s diagnosis was paranoid schizophrenia.

· The patient continues to want retribution for what has happened in the past and continues to hold delusional thoughts.   These thoughts were for example about what has happened in the past to him, and included the suggestion that the patient had impregnated Princess Anne and had a child to her.

· The patient’s anger was not only about his anger at the mental health system and was driven by his illness. 

· The patient’s quality of life needed to be considered, and how he could be given the best quality of life given his circumstances of suffering a serious mental illness.  The patient has improved on treatment in hospital.

· The two periods where the patient had been off medication had resulted in the patient relapsing and being returned to hospital within two to four months and being hospitalised for a long period of time.  When the patient was not on medication, Dr E had contact from the Actuary Society (overseas) where the patient had sent some faecal matter.  Also, there had been a complaint from the patient’s strata manager.

· Following the information received about the patient’s sending material overseas, and the letter from the patient’s strata manager, and given his refusal to have any contact with community mental health staff, the patient had been readmitted to authorised hospital Y.   

· The patient had subsequently been discharged to a CTO, but as he had not attended for appointments and did not attend for his injections, the CTO had been revoked and the patient returned to hospital.   

· The patient had also sent faecal matter to the Chief Psychiatrist in the past. 

· There was a big difference between the patient being angry and his secondary behaviour.    Dr E was happy to sit with the patient and work through his anger but the fact that the patient sends faecal material through the mail was a big risk to the recipient of that mail.   Also, the team had to respond to the strata manager’s complaints.    Certainly, Dr E’s job was not only to see that the patient received medication.   He treated the patient using a biopsychosocial model and it was important that the patient was not seen only every two weeks when he was given his medication.   Dr E needed to ensure that that the other parts of his treatment were also in place, for example that he had a good rapport with the patient, that the patient was happy to come and see him, that they could discuss medication, dosages and so on.

· After listening to other team members about the patient’s quality of life, he had concerns about the patient’s risk to himself.  Anybody who handles faecal matter was a serious risk to themselves. The patient was aware that what he was doing was wrong but he is saying that he is quite happy to do it again.

· The Chief Psychiatrist was a member of the general community as was a psychiatrist working at the clinic (who had also received a letter containing faecal matter).  Dr E did not know whether there had been any letters sent to anyone outside the Actuarial Society and those working in the mental health system.  Dr E also did not know where the patient was going to send letters (containing faecal material), who was going to open them, and what the consequences would be.   Sending such material was making the patient’s world smaller and smaller.

· Given the patient’s history and attitude to treatment, and difficulties associated with treating the patient, it had reached the point where Dr E considered that he could not treat the patient in the community unless the patient understood that he had to see Dr E and would have to be on medication.

· He had met the patient in April last year, and in the first year he had a discussion with the patient lasting only twenty minutes.   After being in hospital on medication, the patient was now able to discuss matters with Dr E and his level of arousal was certainly less on medication.  It was only in the last four weeks that Dr E had got to know the patient. 

· Authorised hospital X secure side was not the optimal environment for the patient.  The treatment plan was to keep the patient in hospital on treatment until the patient understands that treatment would continue.   The patient has improved on medication and the patient could not be treated as a voluntary patient as he did not acknowledge that he has a mental illness and would not accept treatment.

· The patient has diet controlled diabetes.  He was managing that himself.  It was important for Dr E to have a relationship with the patient to be able to discuss such matters.

· The patient had told to community mental health nurses that if he had a gun he would shoot Dr E.  That was a risk.  Also, the patient sends faecal material to others and says that he will do it again. This was also a risk.

· In the review Board hearings Dr E had participated in with the patient, certainly this was the best one, in as much as the patient was able to control his emotions.  That to Dr E was indicative of the assistance of the medication.  

Ms D told the Board that:

· At the request of the patient, she had visited his unit and spoken with his neighbours.  They had reported that the patient had lived at the units since 1988 without too much trouble.

· The patient’s accommodation was quite sparse and quite dirty and had not been cleaned for a very long time.  The patient would benefit from having community supports in place.  The patient’s quality of life was quite poor.

· The neighbours had reported that the patient does get quite angry and agitated.  One neighbour had said that the patient was ‘fine if he was on medication’.   To Ms D’s knowledge, the patient had not been violent and had not damaged property.

Oral information provided to the Board by the patient: 

· The patient asked whether he had right to protest to the Actuary Institute as he had lost so much by being expelled by the Institute.   He said that he lost everything, including family, job, and $5 million in wages.  (It was evident to the Board from this question and comments that the patient believed that he did have the right to send such material because of what he saw as justifiable grounds). 

The patient also stated that:

· He was angry had been got rid of in 1971 by the Main Roads Department for being against the Vietnam War and for working.  He was expelled by the Institute of Actuaries.   No-one could tell him on what basis he was supposed to be mentally ill.  He could not get a girl friend, he had lost a profession and career.  He only had the money his mother had given him.   He noticed no difference since being on the medication. 

· He admitted sending faecal matter to the Institute of Actuaries, to whom he had sent hundreds of pounds years ago for an examination.  He had also sent faecal matter to the Chief Psychiatrist, authorised hospital Y and Clinic Z and that was all, though he had threatened to send such a letter to the person who was the State Actuary in Perth in 1971. 

· He had approached the Chief Psychiatrist years ago and as the Chief Psychiatrist had not done anything, he was on the patient’s list, so was the Clinic Z, and so was anyone else associated with imprisoning him, with denying him a job for thirty years, and with drugging him for thirty years.  They got the letters [containing faecal material] and he was not sorry although he would not send any more as it was embarrassing his friends and was counterproductive.  That’s the only reason and he would like to see them all under a heap of it.

· (In response to Dr E’s statements that the patient had a serious mental illness) he had very grave anger.  He said that he had been on fluphenazine for 21 years, he had been in a number of psychiatric hospitals for about two years six months in total.  There was no evidence or symptoms of schizophrenia, he had never hallucinated, been delusional, heard voices or had grandiose ideas.  The only thing he did was meet a kid in hospital W in 1990 that he thought may be his son.    He did not have a mental illness and had a grudge against psychiatrists as they had ruined his life.

· At his unit, he had abused the policeman who had come and kidnapped him.

· He vacuumed his unit every five weeks.

· He had been taught by J, the nurse the techniques for dealing with opposition.  

· The patient had good relationships with his neighbours except for one or two.  He had not been charged with assault.  If released [the day of the review], he would return to his unit and would not see members of the mental health team.

· When he was not on medication last year, he had no problems at all.

· His financial affairs had been sequestered by the Public Trust.

· He had problems with the mental health services only because he was ‘in gaol’ and had been allowed ‘no accusation or trial’, he had been allowed ‘no defence, no opinion or anything else’, and he ‘was at the complete whim of psychiatrists.’   

Comments by the patient’s friends

The patient’s friends said that whilst the patient may not realise it, when he is on the medication, he was quiet, and he fitted into the community very well and was a very rational person.   When he is off medication, the patient rings up Bob Hawke and his friends otherwise know that he is not taking his medication.  

Submissions made to the Board

Ms B made the following submissions: 

· The patient does not accept that he has a mental illness.

· The patient was not going to take medication.

· The issue was whether the patient poses a risk and on the evidence, there was no risk to himself and no evidence of any violence to others nor damage to property.   There was no risk to his financial affairs because his affairs were under the Public Trustee.  The only other risk was about the letters he had sent which were obviously a concern.  However, the patient had only sent such letters to people within the mental health system and an organisation overseas and he had given evidence that he would not do so in the future.  The doctor had admitted that the patient’s increased levels of arousal had a detrimental effect on his mental and physical health and this was by virtue of his anger.

· The elements were not satisfied in terms of section 26(1)(b) of the Act and in that sense section 26(1)(c) did not come into play.

Having set out some of the more important features of the information presented to the Board, it is now necessary to draw conclusions from that information, in the light of the relevant criteria for involuntary status under the Act.

Section 4

The threshold test for a person to be an involuntary patient under the Act is that the person must have a mental illness as defined in the Act.

Section 4(1) provides as follows:

  “For the purposes of this Act, a person has a mental illness if the person suffers from a disturbance of thought, mood, volition, perception, orientation or memory that impairs judgment or behaviour to a significant extent.”

Based upon the information available to it, the Board concluded that the patient suffers a mental illness as defined in the Act.  The Board accepted the opinion of Dr E that the patient suffers from chronic paranoid schizophrenia and meets the legislative definition. 

Section 26 (1)(a)  mental illness requiring treatment

The Board accepted the information provided to it by Dr E that the patient has a mental illness, namely chronic paranoid schizophrenia that requires treatment.  This information was consistent with the diagnoses of many psychiatrists over many years and specifically consistent most recently with the diagnoses of Drs F and G.   The Board preferred this information to the patient’s unsupported denial of mental illness.  

Section 26 (1)(b)  treatment can be provided through detention or a CTO and is required to protect the health or safety of that person or any other person

The Board was satisfied that the treatment which is required for the patient’s mental illness can be provided through detention in hospital and that such treatment is required to protect the patient’s health and the safety of others and to prevent the patient from self-inflicted harm.  The Board accepted that in the absence of an order, the patient would refuse medication and other aspects of treatment as this is what the patient told the Board.  The Board concluded that in the light of the patient’s history, (which the Board is required to take into account by virtue of section 137 of the Act) discharge from involuntary status would be highly likely to lead to the patient’s  relapse and further period of hospitalisation, as had occurred in the past. Also demonstrating the patient’s present need for treatment were his behaviour in the community (for example, incidents at his place of residence and his actions in forwarding offensive material overseas) and the risk at which such behaviour placed the patient (for example, the risk to his accommodation, as indicated by the letter from the Strata Manager).   The submission that the patient would not send further offensive letters was not established on the information available to the Board because it was clear that the patient did not apologise for sending such material and that he regarded himself as justified in doing so.  Furthermore, this had occurred when the patient was not an involuntary patient.

Section 26 (1)(c) refusal or inability to consent to treatment

The patient made it clear (due to his belief that there was nothing wrong with him) that he would not take psychiatric medication on a voluntary basis and would refuse all contact with mental health services.  The Board therefore concluded that the patient satisfied this criterion.

Section 26(1)(d) treatment cannot be adequately provided in a way that would involve less restriction of the freedom of choice and movement of the person 

The Board concluded that at the time of the review, the involuntary detained order was the least restrictive means of providing the patient with the treatment he required, given his refusal to accept the treatment (including medication) necessary for his mental illness on a voluntary basis.  The Board also noted from the information Dr E provided (which the patient did not contradict) that he had told Dr E that if placed on the open ward he would abscond.

In arriving at these conclusions and decision, the Board had regard to the objects of 

the Act (section 5).
Decision

For these reasons, the Board decided that the patient should continue as an involuntary patient and made an order to that effect.

APPENDIX:

The Board is an administrative tribunal which is required to act according to equity, good conscience, and the substantial merits of the case without regard to technicalities and legal forms (Schedule 2, item 7 of the Mental Health Act 1996).    Therefore, the use of legal rules is something which should be approached with great caution.   The answers to such practical problems as the sequence of receiving evidence and what to do if the Board is unable to reach a clear conclusion on an issue are more likely to be found in the Act, or in considerations of natural justice or common sense, than in the technical rules relating to onus of proof developed by the courts:  McDonald v Director-General of Social Security (1984) 1 FCR 354, especially Woodward J at 356-358 and Northrop J at 365 - 366.

Bearing in mind the legislative provisions, and the need for relative informality, the Board generally adopts the following practice when conducting reviews: 

1. Before the commencement of the review, the Board members review the patient’s medical files and any report prepared about the patient for the review.  (In some cases, particularly where there is short notice before the review, the Board recognises that written reports although most desirable will not always be available.)

2. The Board’s preference is for any report provided to it to be also made available to the patient or at least discussed with the patient prior to the review.  Generally, this both shortens and improves the review itself.

3. The patient is entitled to sufficient information to be able to respond to the matters raised by the treating team if he or she wishes to do so.  This information can be provided in writing (by a report) or orally at the review itself.  

4. If the Board is advised that there are good reasons why some information should not be provided to the patient, the Board considers those reasons and makes a decision about what information is made available.   If any information is restricted, the Board ensures that the patient has sufficient information to respond appropriately to the relevant issues, primarily whether or not the criteria for involuntary status are or continue to be satisfied.

5. The review commences with introductions and an explanation of the purpose and process of the review.  In most instances, the patient and treating team member will be present from the commencement of the review.   In some circumstances, particularly upon request by the patient, the patient may present an outline of his or her submissions at the commencement of the review in the absence of the treating team member.

6. After the short introductory phase, the psychiatrist or other member of the treating team provides further comment, where necessary, on the report, the patient’s progress and treatment plan, and the need for continuing involuntary status.   Board members and/or the patient/patient’s representative may question the treating team member on issues arising from the report.

7. The patient is provided the opportunity to respond to the issues raised by the treating team member and may introduce information by calling other persons.  Board members are able to speak with the patient about his or her views, even if the patient is represented.

8. Once all relevant information has been provided, final submissions or comments may be made by the member of the treating team and the patient.  

9. The Board then adjourns and considers the information and makes its decision.   The Board then invites the patient back into the room to advise him or her of the decision and to provide the person with a copy of the decision sheet.

10. If a patient has notice of but does not attend a review, the Board may conduct the review in the patient’s absence.  Where this occurs, a copy of the decision made by the Board will be posted to the patient.

Involuntary status
Like a psychiatrist making an involuntary order, the Board has to consider the statutory criteria in the Act for involuntary status.  Section 26 of the Act provides the statutory criteria which must be satisfied if a person is to be an involuntary patient, either detained in an authorised hospital or subject to a CTO.  

The first requirement of section 26 is that the person has a “mental illness” requiring treatment.  The term “mental illness” is defined in section 4 of the Act.

The second requirement is that the treatment can be provided through detention in an authorised hospital or through a CTO and is required to be so provided in order to achieve one of three things which are described in section 26(1) (b).  These matters relate to protection of the health or safety of the patient or of other people; the protection of the patient from certain self-inflicted harm (elaborated upon in Section 26(2)); and to prevent the patient from doing serious damage to property.  

The third requirement is that the patient has refused or, due to the nature of the mental illness is unable to consent to, the treatment.

The fourth requirement is that the treatment cannot be adequately provided in a way that would involve less restriction of the freedom of choice and movement of the person than would result from the person being an involuntary patient.

The Board is required to have regard primarily to the psychiatric condition of the person concerned and is to consider the medical and psychiatric history and the social circumstances of the person when making a determination upon a review: Section 137.

Standard of proof

The provisions of the Act should be strictly complied with before the detention or continued detention of an involuntary patient is permitted: M v. M.  (unreported Supreme Court decision number 990093 of 1999).  
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